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Dear Mr Swi bdurn ;

Thank you for your correspondence received 24 April 2019 inviting me to provide a
written submission to the inquiry into the mandatory registration of children and young
people on the sex offender register (the Inquiry), which is currently being conducted by
the Standing Committee on Environment and Public Affairs.

I apologise for the lateness of my submission, which was necessary, as I referred this
matter to the Department of Communities to assist in providing a response. I am advised
that you invited the Hon Peter Tinley MLA, Minister for Youth, to respond and I
understand Minister Tinley will provide a response as per his portfolio responsibilities.

The Inquiry is timely in light of the Final Report of the Royal Commission into Institutional
Responses to Child Sexual Abuse (the Royal Commission) released in December 2017,
which addressed the increasingly challenging problem of children and young people
engaging in harmful sexual behaviours. As recommended by the Royal Commission,
the State Government is working towards building a stronger service response to this
complex problem. This work forms part of the State Government s contribution towards
the prevention of child sexual abuse, which is one of three action areas being
implemented in response to the Royal Commission’s recommendations.

Currently, under the Community Protect on (Offender Reporting) Act 2004 (The
Community Protection Act), children and young people under 18 years who are
convicted of relevant offences are automatically placed on the sex offenders register
(the Register).

There are a number of serious sexual behaviours which warrant young offenders being
subjected to the comprehensive monitoring and intervention the Community Protection
Act imposes, to varying degrees, on registered sex offenders.
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The Community Protection Act provides a degree of discretion to avoid young offenders
being inappropriately required to report regularly to the Western Australia Police Force.
However, the current approach to discretion does not adequately protect against the
potential for children and young people to find themselves registered sex offenders,
despite circumstances that do not warrant registration. It is notable that there is no
power for the Commissioner of Police to terminate a young reportable offender s
registration, just their reporting requirements.

A broad spectrum of behaviour on the scale of seriousness can be captured under the
offences that trigger automatic registration on the Register. The prevalence of sexting
among young people has received particular attention as an example of behaviour that
may lead to the inappropriate placement of children and young people on the Register.
To address this, section 6(4) of the Community Protection Act excludes young offenders
convicted of a single offence under sections 217 to 220 of the Criminal Code from being
automatically registered. However, a further offence of that nature does trigger
placement on the Register, following which the Commissioner of Police must consider
whether to suspend the young person s reporting obligations.

Concerns have also been voiced in relation to convictions for same or similar age sexual
offending. A recent example was reported in The West Australian newspaper on
11 April 2019, in which a 22 year old man is now a registered sex offender for 15 years,
following a sexual relationship which started when he was 17 years of age with his
14 year old girlfriend. On the basis of the threat to the community this young adult
poses, there may be little public value in the Register operating so as to capture such
cases.

The Department of Communities favours a different approach to the registration of
young offenders under the Community Protection Act. Under a more transparent and
independent discretionary approach, the Court could be required to consider whether
young offenders should become reportable offenders by order of the Court on a case
by case basis. Due to the onerous reporting and compliance requirements of being a
reportable offender, and the potential impact of having been a registered sex offender,
Communities considers that decisions of this nature are best made by courts. Balanced
with powers that enable a young offender to be deemed a reportable offender if
appropriate, Communities’ preferred position is for judicial discretion in the application
of the Community Protection Act to young offenders.

With regard to recent Victorian legislation which applies to 18 and 19 year olds convicted
of sexting offences, further consideration could also be given to providing the Court with
discretion to exempt young adult offenders from automatic registration if satisfied they
pose no ongoing threat to the community.

Thank you again for the opportunity to provide a submission.

Yours sincerely

HON SIMONE McGURK MLA
MINISTER FOR CHILD PROTECTION; WOMEN S INTERESTS;
PREVENTION OF FAMILY AND DOMESTIC VIOLENCE; COMMUNITY SERVICES
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